I N THE SUPREME COURT OF FLORI DA

| NQUI RY CONCERNI NG A ) Suprene Court
JUDGE, NO. 02-487 ) Case No. SC03-1171

RESPONSE TO MOTI ON TO DI SQUALI FY

The Florida Judicial Qualifications Comm ssion, by and
t hrough its undersigned Special Counsel, hereby responds to
the notion of the Respondent Judge Gegory P. Holder to
di squal i fy Judge John P. Kuder, Judge Thomas B. Freenan, Dr.
Leonard Haber, and M. Ricardo Mdrales, IIl, as nmenbers of the
panel to hear the formal charges against Judge Hol der

schedul ed for Septenber 20, 2004, and shows as foll ows:

1. The notion is untinely.

a. The notion to disqualify is nmade pursuant to
Rule 25 of the Rules of the Florida Judicial Qualifications
Commi ssion and Rule 2.160 of the Florida Rules of
Adm ni stration. Comm ssion Rule 25 provides that a judge
agai nst whom formal proceedi ngs have been instituted may file
an affidavit that the judge fears that he will not receive a
fair hearing before the Heari ng Panel because of the prejudice

of one or nore nenbers of the Hearing Panel agai nst the judge.



Rule 25 specifically provides that the affidavit “shall be
filed not nore than 15 days after service of the Notice of
Formal Charges upon the judge charged.” Rule 2.160(e) of the
Rul es of Judicial Adm nistration provides that “[A] notion to
disqualify shall be filed within a reasonable tine not to
exceed 10 days after discovery of the facts constituting the

grounds for the notion....”

b. The Respondent’s Mdtion to Disqualify is based
upon the fact that four of the nenbers of the Hearing Panel,
Judges Kuder and Freeman, Dr. Haber, and M. Mborales, were
menbers of an I nvestigative Panel that had investigated and
determined by an affirmative vote of not less than five
menbers that probable cause existed to file formal charges
agai nst Judge Hol der on an unrelated matter, and, therefore,
the four previous panelists had “necessarily fornmed opinions
about, anong other things, Respondent’s credibility and

veracity.” (Mdtion to Disqualify, § 5).

C. The Notice of Fornmal Charges in this matter was
filed and served on July 16, 2003. The first scheduling order
setting the formal hearing for January 20, 2004, was furni shed
to counsel for the respondent on Novenber 18, 2003. That
order specifically identified Judges Kuder and Freeman and M.

Moral es as nenbers of the Hearing Panel to hear the case.



Foll ow ng the granting of a continuance, a second schedul i ng
order was served March 11, 2004, identifying Judges Kuder and
Freeman, Dr. Haber, and M. Mrales as nenbers of the Hearing
Panel to hear the case on June 14, 2004. On Judge Hol der’s
nmotion, a second continuance was granted and a third
schedul i ng order, again identifying Judges Kuder and Freeman,
Dr. Haber, and M. Mrales as nmenbers of the Hearing Panel

was served on Respondent’s counsel on June 18, 2004,
scheduling the formal hearing for Septenber 20, 2004.
Therefore, the Respondent has known of three of the four
menbers of the panel whom he seeks to disqualify for
approximately nine nonths, all four nmenbers for approxi mtely
five nmonths, and for at least two nonths that the four
chal | enged nenbers woul d serve on the panel to hear the matter
on Septenber 20, 2004. Yet, the Respondent did not seek to
disqualify any nenbers of the Hearing Panel identified in
either the first or second scheduling orders and waited until
five weeks before the formal hearing is to begin to nove to

di squalify.

d. Al t hough the Respondent could not have known
t he menbers of the Hearing Panel at the tine of the Notice of
Formal Charges, he should have, at a mninum noved to

di squal i fy Judges Kuder and Freeman and M. Mrales within



15 days of the first scheduling order, all four chall enged
menbers within 15 days of the second scheduling order, and
certainly within 15 days of the third scheduling order.

Having failed to do so, the notion is now untinely.

2. The Motion to Disqualify is not legally sufficient
to require the disqualification of Judges Kuder and Freenan,

Dr. Haber, or M. Mbral es.

a. In In re Inquiry Concerning a Judge, Gidley,

417 So.2d 950 (Fla. 1982), the Suprene Court of Florida, under
Article V, Section 12, of the Florida Constitution before its
revision in 1996, by which the Comm ssion both investigated a
judge’ s all eged viol ati on of the Code of Judicial Conduct and
t hen heard the charges and recommended a puni shnment, hel d t hat
the procedure did not violate the judge’ s right to due process

of law. Accord, Inre Kelly, 238 So.2d 565 (Fla. 1970), cert.

denied 401 U. S. 962 (1971). Simlarly, a sitting judge is not
disqualified sinply because he nade an earlier ruling adverse

to a party in a separate matter, McGauley v. Goldstein, 653

So.2d 1108 (Fla. 4th DCA 1995), or by making prior adverse

rulings in the sane case. Barwick v. State, 660 So.2d 685

(Fla. 1995), cert. denied 516 U. S. 1097 (1996); WIllians v.

State, 689 So.2d 393 (Fla. 3d DCA 1997).



b. Thus, the fact that four nenbers of the Hearing
Panel were nmenbers of an Investigative Panel which found that
there was probable cause to bring formal charges against the
Respondent on an unrelated matter, is not legally sufficient

to require their disqualification in this case.

3. For the foregoing reasons, the Motion to Disqualify

shoul d be deni ed.
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CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a copy of the foregoing has been
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